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INTRODUCTION

By James E. Perdue .
President, State University College at Oswego, New York, and member of the Board of
Directors of AASCU

At times many agencies in our society have operated as if only certain constituencies had
rights, freedoms and responsibilities. Recently, in institutions of higher-education, students have
asked for fuller recognition within the academic community.

In responding to this call, the constituent groups which make up the academic community
must understand the framework from which each other body is operating.

Students must be considered in light of their status on campus, and of their status as
citizens. In this period of increasingly strong efforts by students to exercise what they consider
to be their rights, there is, as never before in the history of higher education, a need to define
these rights. And, when some students step across proper bounds and must be disciplined, the
concept of *“due process” becomes crucial. This is especially true because of constraints
imposed by some state legislatures and by legal interpretations handed down by courts.

Not only is due process important, but the term and its implications are easily
misunderstood by students, faculty, and administrators alike. Few people in the college
community are entirely certain as to what due process is, how it works, or what it should mean
to them.

Due process cannot be separated from a college judicial system. Therefore, Thomas C.
Fischer of the Georgetown University Law Center was invited to use his extensive back-
ground in colleges and universities to suggest an approach to college judicial matters that
would have meaning and substance. While extensive footnotes are provided primarily for the
university’s counsel, the text is clear and useful to faculty and administrators with no legal
background. ‘

This document is meant only as a guideline for colleges and universities. It could not be
adopted word-for-word as a procedure for any school, because of local exigencies. But as a
guideline, Due Process in the Student-Institutional Relationship should prove to be a valuable
resource.




PREFACE

As is true of any concept which becomes an issue between two warring factions, the legal
concept of “due process’ has all but lost its original meaning.* It is not the intent of this paper,
however, merely to return the concept of procedural “due process” to its proper Constitutional
perspective. Nor is it the paper’s purpose to analyze the way in which the concept of due
process is now being applied to the student-institutional relationship by courts of law. Both
have been exhaustively done elsewhere.! More importantly, such an approach would ignore the
fact that, until recently, courts have moved very cautiously in this area, so that many of the
more progressive decisions regarding student “due process’ are probably still in the courts, or
still to be precipitated on college campuses across the country. Thus, to do no more than to
state again the present legal status of student “due process” would be to take you only around
the next bend of what promises to be a considerably longer road.

The following is, therefore, an attempt to distill into one short, readable document (1) a lay
understanding of the real meaning of “‘due process,” (2) an appreciation of the current status of
the academy before the courts, (3) the elements of fair and just dealing in student discipline
cases which should meet the legal “due process” requirements, (4) methods for initiating at
your institution an adjudicatory system and procedure which will assure that these
requirements are met, (5) a variety of minor issues which surround the main topic, and (6) a
rationale for the positions taken which seems both logical and fair to students while protecting
the authority of the university which it is the responsibility of its administrators to exercise —
bearing in mind that not every student, faculty, parent, or public critic of the academy will ever
be completely satisfied with its operation.

This document does not attempt to play both sides of the street. It is intended for the
benefit of high university officials — especially presidents, legal counsel and student personnel
officers — and responsible student leaders. It proceeds on the assumption that it is in the best
interests of the entire community that the university function as free as possible from external
or internal disruption, but not that this peace be obtained at the expense of individual rights. In
a sense, it attempts to balance the interest of the university in the orderly conduct of its
business with the right of the individual to be heard, particularly where he is threatened with
great penalties or the loss of valuable rights.

The paper deals only with public institutions of higher education. There are dramatic
differences in the relationship between the student and his university in public and private
schools. Public schools are embued with more of a public trust and mission, and are subject to
certain sections of the United States Constitution concerning the behavior of governmental
agencies. Proprietary institutions must observe certain personal rights, but are more free to set
the terms of the relationship than are the public institutions.

TR 7 T @y I
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*Author’s Note: In reality, there are two types of “due process” —
procedural and substantive. This paper deals only with the former
— procedural due process.

Procedural due process may be defined as a quantity and quality of
adjudicatory process, which through its operation, assures persons
subjected to it that they will not be deprived of “life, liberty or
property” -- or any other constitutionally or legally guaranteed
right, privilege, or immunity — without “due process of law”. This
usually means notice, a fair and impartial hearing, and such other
procedural protections as may be necessary in light of the
seriousness of the wrongdoing complained of and the penalty faced.
These matters will receive considerably greater attention in the
paper which follows.

This paper does not deal with substantive due process, except to
suggest that rule-making be held to the same standards of
reasonableness as procedural due process, and avoid unnecessary
infringement upon legally or constitutionally protected rights.

Substantive due process may be thought of as a Constitutional
requirement affecting the rule-making function, which prohibits the
authorization of illegal or improper procedures, or the passage of
rules or regulations which authorize illegal activity, prohibit legal
and reasonable activity, or which are otherwise illegal, arbitrary,
discriminatory, or unreasonable. Failure to enact reasonable rules
and regulations and avoid unnecessary infringement of rights and
privileges, would be a violation of substantive due process, even
though a violator of those rules might be given every reasonable
protection (procedural due process) at his hearing,

vi

To illustrate, suppose the university’s rule-making authority unrea-
sonably restricted the freedom of association or expression, or
unreasonably discriminated on the basis of race or sex in the use of
university services and facilities. Even though the accused violator of
these rules might be given every procedural protection recom-
mended in this paper (in other words receive procedural due
process), the offender would still have been denied First and
Fourteenth Amendment freedoms by the substance of the rule.

The same considerations concerning unreasonable discrimination
and wunreasonable restriction of legally protected rights should
characterize the rule-making process — and the resultant rules — as
characterize the procedural processes by which alleged violations of
those rules are investigated, substantiated, appealed and punished.

Naturally, there is some ‘‘balancing” between the students’ unfet-
tered activity on-and-off campus and the lawful educational mission
of the institution in determining what constitutes a reasonable rule
Or process.

See P. Kauper, Constitutional Law: Cases and Materials 753-56 (2d
ed. 1960); Monypenny, The Student as a Student, 45 Denver L.J.
649, 651 (1968) [hereinafter cited as Monypenny]; Joint Anti-
Fascist Refugee Comm. v. McGrath, 341 U.S. 123 (1951); Cafeteria
and Restaurant Workers v. McElroy, 367 U.S. 886 (1961). ‘

1E.g., Legal Aspects of Student - Institutional Relationships, 45
Denver L.J. 497-678 (1968); Institute of Higher Education, Univer-
sity of Georgia, The Legal Aspects of Student Discipline in Higher
Education (1969) [hereinafter cited as Georgia) .




This paper’s discussion of the relationship, however, does not depend entirely on strict legal
requirements for public as opposed to private schools. It is a study first of what is legally
required, and subsequently of what would be fair and equitable to all parties. It is a study in
human as well as legal relationships. In this sense it may be useful to private as well as public
schools.

Because the-ideas and reasoning are interrelated, it is suggested that the entire document be
read before individual ideas are picked out and discussed.

A highly selective, annotated bibliography appears after the main text, both to show the
document’s main sources and to distinguish required reading from the plethora of literature on
this topic.

I'am deeply grateful for the services of Noel Kane, my previous research assistant, who began
the research for the paper and edited substantial portions of the original draft; my present
research assistant, Cary Pollak, who contributed many hours to the research, discussion and
evaluation of various sources and citations; and the untiring efforts of my secretary, Mrs. Echo
Innes, who has assisted in every phase of the paper’s development.

THOMAS C. FISCHER

Washington, D.C,
January, 1970
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BIOGRAPHICAL NOTE

Thomas C. Fischer, 32, combines experience in higher education administration with
training in law.

He received his A.B. with honors in history from the University of Cincinnati in 1960, then
did graduate work in history at the University of Washington. While serving as advisor to the
Association of Men Students at the University of Washington, he became interested in the legal
relationships between educational institutions and students because, he says, “I was constantly
being inhibited from pursuing certain activity programs because of the legal implications to the
univissity. I decided if I was going to fight them (university counsel) I would have to join them,
so upon completion of my mastei’s thesis in 1962, I entered Georgetown University Law
Center.”

While a law student, he was a special assistant to the Director of Student Personnel at
Georgetown. In 1964, he took a job as Assistant Director of student facilities at the Chicago
Circle campus of the University of Illinois. He completed his legal studies for Georgetown in
absentia, and received a J. D. degree in 1966. His law school thesis was on the legal rights and
responsibilities of all members of the university community, as they relate to the corporate
entity of the university. He returned to Georgetown as Assistant Dean of the Law Center in the
Fall of 1966. He has recently served as a special adviser to a Georgetown University task force
to devise a new student disciplinary hearing process. His interest in conducting the present
study was spurred, he says, by his discovery in talking with many college presidents that they
“did not understand many of the legal terms being bandied about by students,” and that
“attorneys took too legalistic a view, and were not very sensitive to student personnel
considerations and the realities of college administration.” He has attempted to use his
background in these two fields in an effort to bridge the gap.
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THE MEANING OF DUE PROCESS

I. Generally

The concept of “due process™ is derived from the Fifth
Amendment to the United States Constitution, which says,
“No person shall . . . be deprived of life, liberty, or proper-
ty, without due process of law.”? As it appears there, and
as it is applied to the states by the Fourteenth Amend-
ment,3 it seems to imply a loss to the individual of “rights”
somewhat more serious than those which students allege are
being infringed by the academy without “due process.”

it would appear, therefore, that some students have
persuaded concerned administrators to grant considerably
more process than is legally due them in a given set of
circumstances. That does not mean, however, that students
receive due process in every circumstance.

To begin any discussion of what right a student has to
“due process” in an institutional setting, it is first necessary
to return “due process” to its proper perspective, establish
just what “process” is due the student, and discover how
his “right” to it arose.

[1. The Concept of “Dueness”

The most important and often the most misunderstood
feature of due process is the question of its “dueness.” In
other words, what degree of “process” (protection) is
“due” (appropriate) under a given set of circumstances,
before punishment of a given severity can be imposed?

“Due process” may thus be defined as an appropriate
protection of the rights of an individual while determining
his liability for wrongdoing and the applicability of
punishment. As the punishment should fit the crime, so the
degree of legal process (ie., due process) necessary (o
protect an accused person from arbitrary and capricious
conviction should be appropriate to both the seriousness of
the act complained of and the magnitude of the penalty
faced if he is found guilty.

Thus, where the violation is minor (noise in the
dormitory), and the penalty nominal (restriction of week-
end hours), disciplinary action may be taken by any
~competent university official with only the opportunity for
the accused — and perhaps a few witnesses — to be heard.
Where the offense is more serious (e.g. destruction of
university property) or more frequent (e.g. persistent
noise), and the punishment faced more severe (suspension/

2U.S. Const. amend. V (emphasis added).

3 The XIV Amendment applies to government action which is
not federal government action. It is generally considered to
proscribe the infringement of Constitutional freedoms by state or
lesser governments. See C. Antieau, Commentaries on the Constitu-
- tion of the United States 96-98, 143-46 (1960), U.S. Const. amend.
XIV.

expulsion), and particularly when the student denies that
he is guilty, a greater degree of process is “due” — even up
to a full adversary hearing — to fully protect the Constitu-
tional rights of the accused to a fair adjudication of
whether he is guilty and, if he is, what punishment is
appropriate.

Naturzlly, it is preferred that some semblance of open
and impartial proceedings be used in every contested case,
but the law courts’ insistence upon such processes increases
sharply when offenses become more serious and the
penalties more severe, especially when the penalties, if
imposed, would cause the student to lose rights or freedoms
normally available to other students in the community .4

In situations such as campus riots, in which there is an
immediate need for temporary relief, the sanctions of
temporary suspension and/or removal may be valid when
they come after reasonable requests to desist and disperse
during a riot situation. But these sanctions must be viewed
as temporary. Any severe or permanent punishment meted
out at the time of the infraction makes moot the questions
of the guilt of the accused and the appropriateness of his
punishment, thus denying him any due process. Once order
is restored, appropriate hearings must be held.

4Dixon v. Ala. State Bd. of Educ., 294 F.2d 150, 158-59 (5th
Cir. 1961), cert. denied, 286 U.S. 930 (1961) [hereinafter cited as
Dixon], is the granddaddy of student-institutional ‘“‘due process”
cases, This is not because it was the first occasion on which a
student challenged institutional authority or process (cases of this
sort date back at least to the 1920%s), but because this was one of
the first occasions on which a court spelled out with some
specificity the “due process” safeguards to which the student was
entitled when facing serious institutional penalties. (In the Dixon
case the complaint was expulsion without notice or 2 hearing.) The
forward-looking language of the’Dixon decision has been approved
in almost every subsequent court decision involving ‘‘due process”
in the student-institutional setting and has remained substantially
unchanged during nearly a decade of steadily increasing legal
activity in this area.

General Order or Judicial Standards of Procedure and Substance
in Review of Student Discipline in Tax Supported Institutions of
Higher Education, 45 F.R.D. 133, 147-48 (W.D. Mo. 1968)
{hereinafter cited as Missouri] sets a unique precedent because, in
the face of several student-institutional litigations, the United States
District Court for the Western District of Missouri met en banc (all
of the judges) and laid down a variety of guidelines for dealing with
this type of recurring phenomenon. This 15-page decision really
goes beyond Dixon insofar as it traces the role of education in the
American lifestyle, and elaborates the considerations on both sides
of the student-institutional disciplinary issue., Although this decision
is not binding on federal o state courts outside the Westezn District
of Missourni, it is a well thought out and thorough presentation and
will undoubtedly have considerable impact on future court discus-
sions of this issue.

-~ See also Knight v. State Bd. of Educ., 200 F. Supp. 174 (M.D.

Tenn. 1961) (suspension) [hereinafter cited as Knight] ; Wasson v.
Trowbridge, 382 F.2d 807 (2d Cir, 1967) (dismissal) [hereinafter
cited as Wasson] ; Esteban v. Central Mc. State College, 277 F.
Supp. 647 (W.D. Mo. 1967) (suspension) [hereinafter cited as
Esteban 1]. All of the foregoing approve Dixon. Cf. Esteban v.
Central Mo. State College, 290 F, Supp. 622 (W.D. Mo. 1968)
[hereinafter 01ted as Esteban 11},
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It is important to remember, however, that the proce-
dural protections (“‘due process”) guaranteed to an accused
vary according to the gravity of the offense of which he is
accused and the penalty he will face if found guilty. In the
institutional setting it is as silly to give a full adversary
hearing to a student accused of having an overdue library
book and facing a twenty-five cent fine, as it would be to
entrust the fate of an accused arsonist who is about to be
expelled from the academy to the sole judgment of a junior
dean. The lesson should be clear, therefore, that the
institution’s disciplinary system must be simple enough to
deal with small infractions and minor penalties without
undue processes or delay, and, at the same time, complex
enough to handle contested or serious cases with appro-
priate speed, detachment, objectivity, and regard for the
rights of the accused.

The present Supreme Court test of “duencss” may be
paraphrased as fundamental concepts of “fair play”.5 This
is probably as liberal (and as vague) a judicial standard as
has been adopted by the court in any area of the law. At
the same time it is broad enough and flexible enough to last
in the Court’s jargon for some time, adapting easily to
changing conceptions of what is meant by “fair play.”
Using “fundamental concepts of fair play” as their stand-
ard, it seems likely that a reasonably prudent administra-
tion — with student assistance — could design a hearing
system for disciplinary cases which could meet this stand-
ard, even in sensitive cases.b

III. The Student’s “Right” to Due Process

Now that we have established the nature of “due
process,” we must ask how a student acquires a right to it
in the first place, and in what types of situations the insti-
tution threatens to infringe upon this right. The answer
to the first part of the question is obvious — “due process”
is the Constitutionally guaranteed right of every citizen.
The answer to the second part of the question is less clear.

The areas in which an institution may not infringe upon
a student’s rights are at present being broadened by court
decisions. It is in large part the purpose of this paper to

5This paraphrase is derived by reading together a number of
Supreme Court statements regarding due process. Fed. Communica-
tions Comm’n v. Fottsville Broadcasting Co., 309 U.S. 134, 143
(1940) quoted in Communist Party of the U.S. v. Subversive
Activities Control Bd., 254 F.2d 314, 227 (D.C. Cir. 1958)
(fundamentals of fair play); Int’l Shoe Co. v. Washington, 326 U.S.
310, 320 (1945) (traditional conception of fair play); Milliken v.
Meyer, 311 U.S. 457, 463 (1940) quoted in Int’l Shoe Co. v.
Washington, 326 U.S. 310, 316 (1945) (traditional notions of {air
play); Joint Anti-Fascist Comm, v. McGrath, 341 U.S. 123, 163

(1951) (Frankfurter, j., concurring) (the rudiments of fair play).-

The actual phrase, “fundamental concepts of fair play”, is used in
Missouri at 148, although this is not a Supreme Court decision.
“Fundamental fairness” is the way in which the same idea is
characterized in A.B.A. Comm’n on Campus Gov’t and Student Dis-
sent, Report, at 26 (1970) (unpublished draft) [hereinafter cited as
AB.A.].

6If a talisman is needed to describe the procedural system which
you hope to design, “fundamental fairness” would be it.

indicate the possibly objectionable areas, and how to
provide appropriate safeguards in student disciplinary cases
to avoid court attack based on the academy’s failure to
accord fundamental fairness to the student in these
situations.

The most obvious reassn for guaranteeing the right of
due process to a student is the fact that students are
citizens. As such, they uoyve entitled to all the rights
guaranteed a citizen by the {Jnited States Constitution. They
do not, nor can they be required to, sacrifice their rights
as a condition of entering, or continuing at, the academy.?

These include the rights to “life liberty, [and] prop-
mvolved. His rlght to liberty (hls pro_tec_tnon agamst
unreasonable search and seizure and confinement, as well as
his guarantees of freedom of speech, association, and
assembly, etc.) is involved, however, whenever the institu-
tion seeks to limit these rights more than is necessary to
effectively operate the academy, or to a greater degree than
is enjoyed by his fellow students,

From the wording of court opinions it seems increas-
ingly likely that the student’s right to property may aiso be
involved.? This doctrine is still a little remote, but the
increasing value of a coliege education and the realities of
movement of “undesirable” students from school to school
have forced a close look at the treatment of any student-
citizen who is about to lose his opportunity to obtain a
higher education and all the advantages that that implies in

7Tz'rzker v. Community School Dist,, 393 U,S, 503, 506-07
(1969); Barker v. Hardway, 283 F. Supp, 228, 238 (S.D. W.Va.
1968), aff'd without opinion, 399 F.2d 638 (4th Cir. 1968),
cert. denied, 394 U.S. 905 (1969) (Fortas, J,, concurring) [herein-
after cited as Barker]; Dixon 156, See also Missouri 143; O. A.
Singletary, American Council on Education, Freedom and Order on
Campus 7-8 (1968) [hereinafter cited as Singletary] .

8U.S. Const. amends. V, XIV. For the enumeration of other
specific rights guaranteed to citizens by the Constitution, see
amends. 1, 11, 1V, VI, VII and VIII, of the “Bill or Rights.”

9See, e.g., Dixon 157, “Surely no one can question that the right
to remain at the college in which the plaintiffs were students in
good standing is an interest of extremely great value’; Knight 178
(approving Dixon), “The defendant’s argument that the interest
which the plaintiffs have in attending a state university is a mere
privilege and not a constitutional right was specifically rejected in
the Dixon case, and the Court thinks rightfully so. Whether the
interest involved be described as a right or a privilege, the fact
remains that it is an interest of almost incalculable value, especially

-to those students who have already enrolled in the institution and

begun the pursuit of their college training,”; Esteban 1 651,
“Whether the interest of the student be described as a right or a
privilege, the fact remains it is an interest of exiremely great value
and is deserving of constitutional protection.” See also Monypenny
651, 653, 666. Interestingly enough the case of Madera v. Bd. of
Educ., 386 F.2d 778 (2d Cir. 1967) [hereinafter cited as Madera]
would cast the same interest in terms of “liberty”, at 783-84: “The
‘liberty’ mentioned . .. means, not only the right of the citizen to
be free from the mere physical restraint of his person, as by
incarceration, but the term is deemed to embrace the right of the
citizen to be free in the enjoyment of all his faculties; to be free tu
use them in all lawful ways; to live and work where he will; to earn
his livelihood by any lawful calling; to pursue any hvehhood or
be proper, necessary, and essential to his carrymg out to a successful
conclusion the purposes above mentioned.” This case, however,
involved a 14-year old seventh grader in a public junior hlgh school
system, which he was legally required to attend,




our society. This view would receive even greater eviden-
tiary support in any court — which includes most higher
courts — which allows public policy arguments to be
introduced. The reasoning would go something like this:
Any citizen who is born or grows up with the
reasonable expectation that he may receive a college
education from a publicly-supported college, and who
qualifies for admission to that college (I will not go into
the admissions practices of publicly-supported schools
except to say that they must be free from unreasonable
bias),'? and who can afford to attend, if he registers,
becomes a member of that academic community for
limited, “quasi-contractual” purposes. The terms of the
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granting admission, and accepted by the student through
the act of matriculation.

Because the student casts his lot with one institution
and, in effect, rejects the rest when he enrolls, and
because the impact of excluding him from the institu-
tion which he did choose would have the probable effect
of excluding him from any institution which he did not
choose — and which owes him, at that point, no
obligation — his exclusion, in the absence of due process,
would have the effect of denying him the degree
(education) which he had reason to expect when he
enrolled. This expectation is the “property” in question.
This does not mean that a school cannot exclude a

1

““Quasi-contract” may be collected from the institution’s student for just cause. It doces mean that they cannot curtail

various inducements to attend (the catalog, handbook, his freedom (“liberty”), or exclude him (“property”) for

oral representations of a recruiter, etc.), and are offered less than “just cause,”!! established through an “adequate”

by the university to the student through the act of and “fundamentally fair” (due) system of adjudication
(process).

10This is based on the so-called “equal protection’’ clause of the

11'Goldberg v. Regents éf the Univ, of Calif., 248 Cal, App. 2d

.
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Constitution, U,S, Const, amend. XIV, article 1; see also Missouri 867, 879, 57 Cal. Rptr, 463, 472 (1967) [hereinafter cited as
144, Goldberg].
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THE LEGAL RELATIONSHIP
BETWEEN THE STUDENT

AND THE INSTITUTION

I. Generally

A slight digression seems necessary at this point to
explore the legal relationship between student and institu-
tion. '

The idea was expressed in the closing paragraphs of the
previous section that the relationship between student and
institution was one of ‘“‘quasi-contract.” “Contract” is the
legal theory most frequently used to describe the student-
institutional relationship.12 Despite its popularity, it is
woefully inadequate to describe all the incidents of
student-institutional interaction. Other legal theories used
to describe the relationship seem even less adequate.

Unfortunately, continuing efforts to reduce this relation-
ship to some precise, acceptable definition have obscured
the more immediate needs of the academy to cope with
student-institutional interaction where sore points already
exist. I caution you most severely against floundering in
this definitional backwater,!3 while allowing antiquated
systems — or non-systems — of student discipline to give
students legitimate cause for alarm, and administrators
nighitmares in the courts.

Because the administrator will sooner or later be called
into battle over the nature and applicability of these legal
theories, however, I have taken a moment here to describe
them and list what I consider to be their principal
shortcomings.

II. The Contract Theory

The “most common refuge”*4 of persons describing the
relationship between student and institution is that of
contract.!5 A contract may take many forms: specific (a
formal, signed document of many clauses, incorporating
catalogs, handbooks, etc.); implied in law (because a
contract of some sort should exist); implied in fact (from
the behavior of the parties); or a quasi-contract (implied by

12Monyperzrzy 651; New York University School of Law,
Student Conduct and Discipline Proceedings in a University Setting
5 (1968) [hereinafter cited as N.Y.U.].

3“What thinking there has been in the academic community
about the relationship of students to the university has primarily
centered on theories that no longer seem relevant.” N.Y.U. 4. See
also Monypenny 658.

Yy y.u 1s.

15The leading case is Anthony v. Syracuse Univ., 224 App. Div.
487, 231 N.Y.S. 435 (1928), although that case involved a private
school. The relationship between student and institution in private
schools has long been considered to be much more one of contract
than in public schools. See, e.g., Dixon.

the courts from the actions of the parties). Nevertheless the
contract theory is still full of holes.

Assuming that a comprehensive document could be
drawn up (a good one might run well over one hundred
pages), it would still not cover the thousands of minor
details which any administrator knows are bound to come
up during the four-year stay of the average undergraduate.
Further, the entering student who signs such a contract (if
he would sign such a monstrous document at all) would
generally be a minor, and thus liable only for his contracts
for “necessities of life.”16 Although values are changing, it
would still be a very untenable argument that a college
education was a “necessity of life.””!7

Moreover, it would be the minor student’s parents, not
the student himself, who would be liable for his contracts
for necessities of life, at least until he reached his majority
or became emancipated.!8 Obviously, it would be to the
parents’ advantage not to join in the contract.1®

There are other deficiencies in the contract theory as
well. Since the student cannot negotiate its terms, the
contract is one of “adhesion,” whose terms he must simply
accept, or ‘“‘adhere” to, as he finds them.2® Courts
uniformly interpret contracts of adhesion most strictly
against the drafter, ox find them unconscionable and refuse
to enforce them at all.2! If a court voided the formal,
signed contract and substituted a quasi-contract, its terms
would be derived from the facts and circumstances of the
relationship. In this manner the court may reach a result
wizich neither of the parties intended.22

Even if the courts found that a valid contract had been
executed, its terms would be continually modifiable by the
actions and representations of the university’s “agents.”

165 Winiston, Contracts §240 (3d ed. 1959).

173 Witliston, Contracts §241 (3d ed. 1959); Common-
wealth v. Camp, 11 Chest. 214 (Pa. Comm, Pl. 1962).

18That is, legally separated from his parents or another adult’s
charge. 2 Williston, Contracts §247 (3d ed. 1959).

19Trustees of Columbia Univ. v. Jacobsen, 53 N.J. Super. 574,
148 A.2d 63 (1959). Parents have been held free of obligation for
the support of minor children beyond the common schools, absent a
contract or some special circumstance; Commonwealth v. Camp, 11
Chest. 214 (Pa. Comm, Pl. 1962). To remedy this situation, some
states have passed legislation making it possible for a minor to sign a
valid contract or note to pay for his higher education. E.g., Ill. Rev.
Stat. ch. 29, §43 (1969); Mo. Rev. Stat. §431.067 (1965); N.C.
Gen. Stat. §116-174.1 (1963).

20 y.U 6.

214 Corbin, Contracts §128 (1963); 4 Williston, Contracts §621
626 (ed ed. 1959); N.Y.U. 5.

224 Corbin, Contracts §19 (1963); 1 Williston, Contracts §3A
(3d ed. 1959).
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These actions, if relied upon by the student in good faith,
would have the effect of continuously modifying the terms
of the so-called “contract.”23

Clearly, the contract theory does not adequately cover
the whole relationship. That is not to say, however, that the
student and university cannot enter into more limited
contracts such as those for room, board and tuition. But
ultimate disciplinary authority, which some schools have
sought to obtain through an admissions “contract,” would
riot appear to be the proper subject of such a contract, nor
blend well with this legal theory .24

IIl. In Loco Parentis

Everyone seems happy to concede that in loco parentis
is defunct.25 The idea that universities do, or ought to,
stand in the place of the natural parent in carefully and
paternally guiding the student’s development should really
be as much an anathema to the institution as it is to the
student. At worst it fixes more responsibility on the
institution than it should seek, or could appropriately
exercise. At best it does not seem to fit modern concepts of
education which would thrust more responsibility upon the
student to aid his development of mature standards rather
than insulate him from life. The in loco parentis concept is
simply too devoid of common sense in modern times, and
too fraught with responsibility for the academy, to be
reasonable.26

Nevertheless, there are some areas of the student-institu-
tional relationship in which in loco parentis still applies,
e.g., university regulations governing the possession and use
of firearms in university dormitories.2? By its very nature,
however, in loco parentis is a red flag to students. It would
serve the institution best in the form of a ringing
affirmation that it is gone forever.28

23For a good survey of the impact and extent of agency power
consult Seavey, Agency Powers, 1 Okla. L. Rev. 3 (1948).

24Monyperzrzy 652, 656; Van Alstyne, The Student as University
Resident, 45 Denver L.J. 582, 585 (1968) [hereinafter cited as Van
Alstyne]. :

25McKay, The Student As Private Citizen, 45 Denver L.J, 558,
560 (1968); Address by J. Perkins, President of Cornell University,
“The University and Due Process,” Annual Meeting of the New
England Association of Colleges and Secondary Schools, in Boston,
Dec. 8, 1967, in J. Perkins, The University and Due Process 6
(published by the Ainerican Council on Educatior 1967) [herein-
after cited as Perkins], also in Chronicle of Higher Education, Dec.
21,1967, at §, col. 3; Singletary 8.

26N y.U. 4-5.

27A more questionable example is found in Hybarger v.
KBuzovick, 110 Ohio App. 87, 196 N.E.2d /95 (1963), wherein a
housemother accepted service of process for a student living in a
dormitory which she supervised.

28See note 25 supra.

IV. The Fiduciary Theory

The idea that the university acts in a fiduciary capacity
towards its students is a relati